
Full Ttxt of Judge Pritchard's Opinion in the North Carolina
Rate Case, in Which Penalty Clause of Neu) Law is Sel at Naught

AEHEVILLE, N. C, July 22..Jt.fig'e
Jotor C. Prltrhnrd to-day handed tloWn
the follotvlng oplnlon ln the North
Cnrollna rate case, the full t*Sl. of
Iho dcclslon belnff griven:
Unlted Rtatod of Amorlcn. AVeUern

DlKtrlct of North Carollna, In the
Clrcult Court, In ro Jrh. H. AVood,
Petllloners.

Thle la nn nppllcAtlnn of tllf) n,?n-
tlorter,,.Ia«. H. Woort. to be dlf/hftffced
on a wrlt of hah&a.B cerptns from the
otiBtofly of the filiM-IIT of Buncomhe
county. The petltlOner was indlcteO on
a eharge of having vibltited the pro-
vlwlons of scctlon 4 Of an nCt pansed
at the »(>sF!ieii of the Leglnlature of
Korth Carollna of 1607. prescfibin.t tho
rrmxlmum cbarirei, rallroad ronipunles
may mBite for tfanopdrllnS. f-assengera
in North Carollna,; trled nnd convlcted
and nenUnced to a term of thlrty
dnyft' Imprifonment, to be worked upon
tlie publlc rondi? of Runcombe cdunly.

fiome tlme. slnce sults were IiibU-
tutetl In (he Clrcult Court of the Uhlted
States for the Eaatern Dlntrlot of
North Carolliui, by frevei.il rallroad
compnnloB ognln't tbe COfpdratidh
Cornmlafilonert) Of North Caro'lna, the
Attorney.Genernl nnd the AsalHtunt At-
torney-Oeneral of that State, for the
purpose of obtitlnlng pi'otectlon of the
fourteenth amendment to the Conntl-
tution of the Unlted State* aoalnut
an act of the. L'eglfllature of North
Carollna, oMnbliohing maxifnum ratee
whlch such companlefi claimed to bo
conflscatory, nnd on a prlma, faclo case
a motlon wns m'ad* before me for In-
torlOCutory Injunutions.

Aceordinarly. on the 28th of Junc, I
Insued Injunctlons pendente iiu, enjoin-
Ing tho defendtitilu and all other per-
eens from ptmlng the rates Into ertect
durlng the Inqufry before me as to
the constltiitlonnllty of the s'a'm'e, and
from Instiluilng nrosecutlons or at-
temptlnK to lmpose penaltlcs upon tho
companles or their employea for a fall-
ure to put Into effect tlie etatutory
rates whlch are being contosted. The
court atnply preserved the rlghts of
all the traveling publlc by reoulrlng
B coupon to bo glven to eacli pur-
chaser evidenclng ihe amount to be
refunded to hlm in the event the rate*
ebould be upheld and to recure the
Eame ample bond and socur'ty were
given.
This was in accordance wlth the

,po)!cy of tho etatutes of North Caro¬
llna, whore a rate made by the com-
tnlsslon la attacked.

1 thereupon referred the niatter tc
a maater to ascertaln and report hit
conclUHlonB to me, and to avoid dr..
lay. required hlm ln the order to mak(his rc-port by the 25th of September,end flxed the hcaring for the flm Mon-
day In October, so as to glve the par.t;ea Opportunlty to have the questinn<involved flnally deUiralnc-J by the Bu-

i preme Court at the enrllest pos*iblt
mnrnent.

There was nojhjng unusual in th
proceedlngs whlch were inatitutcd before.tme by the several rallroad eompanies m the State. Klmilar sults havbeen InHltuterl |n the State ot Alabamiwbere Judge Jonea ianued an InjunrJion, and also in tho State of GeorgUwhere Judge Newrnan purstied the sam
course.

>Wliere t.lnnu Strps ln.
Notwlthstandlng the United StateClrcult Court had thus talten Jurisdiction of the whole matter, and was prcceedlng in an orderly way wlth it

conslderatlon, the evidence shows thethe Governor of North Carolina has if
suid" an addreas to the judjjes of th
Btip«rlor courtsof the State oueBtlonin
tho authorlty of the court to make th
order referred to. and asklng them t
Ree that lndietments against the agen;
nnd employes of the rallroads and It
officials be sent before the grand jur
ln-order that the State may undertak
the proBecutlons whlch are enjolned i
my order, and statlng that, as Chh
Executtvc of the State, he stands read
to ald them In enforcing the law. I
accordance wlth thls poncy, a numb<
of lndietments have been found nn
proeecutlons beeun in deflance of th
order of Injunctlon isaued by thcUnite
States Clrcult Court. If the*e prosect
tions are permltted and contlnued. tr
result wlll be to nulllfy the injun<
tlon whlch was granted by thelClrcu
Court. and to practlcally defeatUts jt
rlsdiction.
Not only are the rlghts of Utlgan

Involved, but the dignlty and authorii
of the Clrcult Court of the Unit<
States ns well. These prosecutlor
nnd arrjests tnking place ln wide'
teparated portlons of the State presei
»crious dinlciUtles In the matter. ar
Ibls court i.q confronted wlth open ar
avowed oppositlon by tho powers
*the State. Obstacles are being throw
ln the way of inquiry by this cou
on wrlts of habeas corpus Into tl
legality of arrests. and thls acems
be the dellberate pollcy of those repr
nenting the State. I do not wlsh
he understood an lmputlng improp'
tnotives to the Governor or other Sta
oillcials as respects th«lr actlon
this (matter. The penaltles presci'ibiIhy the State statute for chargir
more than the statntory rates are
enormous that if permltted to be e

foreed they would practically ban!
riipt the rallroad ln an oxceeding
I'hriof tlme, and "before a final hearh
could be had ln tho cause, and th
place the complainant In a positli
Whero It would be powerless to assc
rtho right whlch ls guarantoed to
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VIEWS OF TWO DISTINGUISHED JURISTS
AS TO DUTY OF EACH IN THE RA TE CASE

WIIAT .ft'OGE I.ONO HAlDt
Judge B. F. Long, of Wudo couri.-

ty Superlor Court, In dellverlng
hla declalon nnlng tho Southern
Railway Company $.10,000 and lta
agent ?fi, la thus rcportcd!
Tho Jttrlidlctlon for vlolatlon of

the rate act was clearly, he aald,
ln the Stato court, hcnce hlll ln-
slHtence to rctaln .t. Me regretted
that tho Southern had scen flt to
go iitto the Federal court beforo
puttlng tho rato ln operatlon and
seeklng relief, if It were nefcfled,
ln tlie State court. \

Other rnllroads were. observltiK
tho rate. On1y the Southern and
one uther, tho Atlantlo Coast Ltne,
were hohllng $ut. He waa con:i-
dent if they had applied it and
found it burdensome o.site author¬
ities would have granted the re¬
lief. Conduct like that of tho
Southern In thls caue bred anar-
chy. The law inuat oe entorced.
No peacl could oomo to the Stato
until all thla aplrlt waa sup-
prt'HBed.

by the Conetitution of the United
States.

it the crlmlnai proaecutlona against
the agents, conrtuctora and emploj cs
are permltted to contlnue, the nian-
ngors of tn0 rallroads cannot success-
fully opernte their trnins, carry the
malls, or contlnue their usefulnesfc m
Intemate commerce.
The Constltutlon of North Carolina

contnins ample provlslon for the pro-
tectlon nnd preservatlon of the llberiv
of the cltlzen. Article L, sectlon 18
containn the foliowin«:
"Every person restralned of his 11b-

ertv ls entltled to a remody to inqulre
Into the lawfulness thereof, and to
remove tho same if unliwful. and such
remedy ought not to be denled or dft-
layed."

Sectlon 21 of the sam« article aleo
provldus: "The prlvlieges of the wrlt
of habeas corpua shall not be aus-
pended."

Sectlon 1821, of the Revlsal ol
North Carolina, ls as follows: "Every
person imprlsoned or restralned of .his
llberty withln this State for any crim-
Inal or suppoaed crlmlnai matter, oi
on any pretf-nse whaUoever. except Ir
cases speclflerf ln tne succeedlnc sec-
tion, may proeecute n wrlt of habeas
corpus, accordlng to the provlsionn ol
thls ehapter, to inqulre Into th" causf
of such imprisonment or restrnlnt, and
if tilepnl. to be dellvored therefrom."

Sectlon 13^0. of the same ehapter. 1:
the only law. of whlch I have nn}
knowledtre whlch Imnosed upon a judg<
a p*naltv for n fnllure to perfonn t

Judicial act. Tho t-ectlon in questlor
rends as follo-ws:.

"If an\- judge authorlzed by thls
'Ichapter to grant writs of habeas cor-
IpUR shall refuse to ernnt such wrlt
when legally applied for, every aucl
JudKe shnll forfelt to the partv ug

t grleved two thousand and flve hundrt-f
dollarp."
Thus. it will be seen that the Stati

Constltutlon of North Carolina, as wel
5ias the rtatutory law. affords aniph
"jprotectlon to everv person who is de
-prived of his litoerty without due pro
s eess of law. nnd such belng th,. case. t
t Ih remnrknble that any one ropre.«ent

Ine tlic-State ahould be opposed to th
*'«-rnntlrig of the wrlt of habeas corpus
eiLlk«wlse. tho Constltutlon of th

5| United States and thn Revised Statute
Riafford everv cltlzen of the Unlon. wlid
~>' imprlsoned contrary to law. protectloi
tfjto the fullest extent by the wrlt o

b habeas corpus.
A Fcrternl I.mr and Hnheas Corpus.
e! Article L, sectlon 9, chapters 1 and
i of the ConBtltutlon of the United State
i ls as follows: "The prlvlieges of th

wrlt of habeas corpus shall- not b
'-'I Eusponded unleas. when in cases o

lirebellion or lnvasion, the publlc aafe
r.l'.ty may reoulre it." ''_';"',
V Sectlon 751 of the R»vlsed Statute
_ 0f the United States contalns the fol
,'ilowing provlslon: "The Supreme Cour
3|and the Clrcuit and Dlstrict Court
"I shall have power to Issue writs o
. habeas corpus."
-: "Tlte several justicea and judges o

t the said courts withln their tespectlv
.' Jurisdictions shall have power ti

"jgrant wrlts of habeaa corpus for*th
purpoBe of an InQuiry Into the caus

8 of restraint of llberty." (Revlsei
? Statutcs. Sectlon 752.) "The court, o

dijuatice or Judge. to v.hom such appll
wication is nif.de shall forthwlth award
y wrlt of habeas corpuB, unless it. ap
t pears from the petltlon itself that th
h|partv is not entitled therelo. The wrl
riUball be directed to the person 1
, iwhose custody the party ls detained.
f (Revised Statutes, Sectlon 755.)
n Notwlthstanding the plain prorison
Mand enactmonts contalned In the Coti
eistltution and Revised Statutes of th
o United States, as Weii ».«. tnt> Stat
-Constltutlon and the statutes of th
o Stato, It ls serlou8ly contended that th
r'agents of the complalnant In thls ln
(Jstanco xvhea Sndlcted for the vlolatlo

of the statute (the enforcoment c
ni whlch has rbeen restralned by thi
d|court) are not entitled to thls remed:
gi whlch la afforded to every other citlze
o of the State. If thls pollcy Is to pre
..'ivall in North Carolina persons wh

invest their money In enterprises 11k
.'ithat of tho complalnant will be d<
y prived of tha nieans of protoctlng the
pr property rights and denled the hent
is. (Its of tlie wrlt of habeas corpu
n whlch ls Intendod for the preservatlo
.. of tho llberty of every cltlzen.

"Snd Dnj* for tlie People."It It will be a sad day for the peop

Jmllir I.mii;. JndKO I'rltiluird.

of North Carollna when ltn Mtlzens are

prohlbltefl by the ticta of tho Lefelsla-
ture from nssertlng any rlght gunrnn-
teed to them by the Constltutlon ol
the Uhltetl States.

Suits of thls character have been
brought In differont. States of the
Unlen, and ln every Instance the Fcd-
eral courts have procecded to detcr-
mine the qucstlons involved without
Intorfcrence, hlndrance or delay by
the lefirlMatiVe or Judiclal authorltler
of Fucn States. Tho equal protectioi:
of tho law ls guaranteert to every cltl-
zen of tlie United States. I ohall em-
ploy all means wlthln the powor ol
the court to secure to all persons whc
inay invoke tho Jurlsdlctlon of tb.ii
court such rlghta to the Millest exteni
of tho law. If tho law is construec
ln a Rpirlt of fnlrneaa and Impartlalit:.
'here can be no confllct of Jurisdictlor
betwesn the State conrta and tlu
courts of the United States. Much ha'
be«n sald In regard to the power ui
a court of equlty to enjoln the proau-
cutlon of a crimlnal case. In the case
M Dobblna vs. Los Angeles. 195 U. S
241, Mr. Justlce Day, deiivering the
oplnion of tho court, sald ln dlscusslnE
this phaso of tbe queatlon: "It is wo!
settled that where property rlghin wll
be destroyed, unlawful lnterterence bj
crimlnal proceedings under a vold lav.
or ordlnance may be renched anc
controlled by a decree of a court o;
equlty." Davls and Korman Manufac
turlrtg Company vs. Loa Angeles, 18!
V.-.B. 207-18, and ensea there cited.

In thls instance tho Fcderal couri
has not been the aggresaor, but hai
slmply adopted the regular practlce ani
procedure. which has been approved b;
the Suprc-me Court of the United State:
in case3 of a llke nature, and. whlii
,the court Jb not Incllned to do any
Ithlng that wlll produco an unseemh
confllct, nevertheless. it Is incumben
upon It to protect the righta of partle;
to thls controvorsv and the dignity ani
authorltv of this court, and this eanno
be accompllshed without preservlng t<
the fullest extent the jurlsdlctlon o

tho court ln determlnlng the cruestioi
whlch, bns been aubmitted to It f°
iconalderatlon.

StiUoa' Righta Nat In fluentlon.
If in purnuing the usual and well

denh'ed practlce and procedure in suci
raf-c-s. with the sole vlew of malntaln
Ing the Jurlsdlctlon ot, thls court, a

janv stage of the proceeding, conriic
'miist ccme.and I truat that It ma

not.1 shall not evade the responsi
bllity whlch is imposed upon me a

:the "preslding officer of this cour

'Much has been sald about tho sovei

eientv of the State. That questlo
does 'not arise in this controyers:

IThlf.- court. having aasumed jurlsdletio
of Iho subject matter involved ln th
orlginal suit. whereln the rallroad corr,

ipanips are complainants and the ran

iroad commiesioners and others are de
Ifendants, the rc-al queatlon is as t

'whether this court shall be denied fu
iand complete jurisdiction of the suc

Ijc-ct matter at issue ln that suit.
Excludeu Idca of Cointty.

If the contention of counsel reprc
yentiPir tho State be true, then thi
court can be denrlved of its jurlsdletio
bv the multiplication of criminal pros
lecutlons in the State courts agalni
the complainant. Its agents and err,
ploves to such an extent as to finall
l.lace lt in a.positlon where lt wi
he deprlved or a larger amount tha
that whlch ls Involved in the origlnt
cuntroversv. and thus by indirectioi
tlie complainant will be denied a rigr.
which ls gnaranteod to it by the Coi
stltution rtf the United States. .Th!
propositlon is inconsistent with tb
well-estaDlis.hed rules of judiclal procc
dure, and does not commend ltself t
thls or any court slttlng as a coui

iiof equlty. It excludes the idea c

corhity betwoen courts of concurrer
jurisdlctlon. .
Suppose complainar.t had instltute

its suit in the State court lnstead c

applylng to this court, and that coui
had grantod an injunctlon in purst'Jance of the laws of the State, coui
lt, be seriously contended that tl:
State court, after having taken .iurn
diction of the questions Involved
the "cl\ll action, thus instltutod, woul
permit the complainant to bo subjeett
to crimlnal prosecutions and suits. f<
tlie recoveiy of the enormous pena

< tles enumerated ln the statute Of U
'¦, State, during tha pendency of the ai

tlon, and before tnere cou
I be an ascertainment as * to tl
. rlghts of the partlea to tl
) orlginal suit? The State coui
)| under such circumstances, would ui
. doubtedly preserve tlie rlghts of U
i- partlea until the final hearing ar
- aiiy other courao would be wltho'Iprecedent ln the judiclal hlstory of t)

State.
Notwithstandlng thls, w© are co:

fronted wlth an ottempt on the pa
ot- thoso representlng tho State to
that whlch, If sueeesKful, would re
der thls court powerless to grant t!
same rollef that would be granted
a matter of coursa ln another cou
of concurrent jurlsdlctlon.
Tho law provldes that ln all cas

where the Federal courts have concu
rent jurlsdlctlon wlth tho State coun
that such courts shall have power ai
authority to adjudlcate any quostb
that may como before such trlbunc
and to protect the rlghts of lltlgan
to the same extent as that of i.
State courts.
Tho suits out of whlch thls contr

versy arosa were Instltuted ln t
same ipanner aa other suits are lnsi
tuted, and involving. aa they do, t
valldlty of a statute of North Cnrollr
lt necestarlly follows that all matte
conhected wlth tlie enforcenrent of su
statute, during the p°»dency of th
suit. ar© under the control and Jtiri
rtlctlon of the court whereln t
questions involved are being; lltigatt
The court. ln tbe orlginal suit havl:

nas-umed Jurifdlction of the queatlo
Rt issue in that controversy. and ha
Ing ontererl a decree whereln, amo
other ihlngs, the conipliilnant and
Bgfnts were dlrected to omploy cerlo
me-ana and do certaln thlnprs ln roapt
to the sale of tlckots during tho pe
deney of that suit, the court there
asKiimed control and dnmininn ovnr t
mr.nntroment of the hiiBlnesn of t
complainant ln so far aa intvaati:
iranaportatlon Is eoncovned, in t
t-ump man.ier as If the court had a
polnted a recelver of ihe propertycomplalnnnt. As a gonerai rulo, t
Clrcult Courts of the United States w
Isaue tho writ of habean corpus
cnaea wlior^ perfOna nre lndlcted a
lmpri*onod, In pursuance of a ntati
of a »'Hnte, and 11 nutil be romember
lhat thls if not an atlompl on tho pi
of tha State to enforcu a law whi
hiia for its nblcct Iho proservntlon
p'eace, protectlon o.l Ihe moraia or »

gopornl .walfsre ot the publio. nnd
cannot, ba inalsted that thesn prosec
tlons are ntoeasary to proniota the W
fnre of the oubllc In .vlew of (he, fi
lhat Ibl* cou''t baa nmplv proipi-i
tbo rishto of thoBft'who rtjav purohi
tieketa bv reriulrlm? tlie cornr.,,.fllni
to elve a bund amply aulllclont to i

wiiA/r Jtioow iMtiTciiAun saidi.
.Ittdgo Joter C. Prltchnrd, ln hla

oplnlon nbnolvlng tho Southern
Rnllway from nll ponn. lea of ,-i0
rnto law, la thus quoted:

"In this lhatanco tho Federal
court hns not boon the ugrossnr,
but hns slmply adopted the regulnr
practlce nnd proceduro which hua
beon approvcd by tha Supreme
Court nf the Uhufid States in a

caso of llke nature, and whlle the
court Is not Incltned to do nny-
thliiK that willproduco an un.seonv
lv conilict, ncvcrtheleas, it i:. In-
cumbent uppn It to protect the
rights of the pnrties to this con-

troverny and tho dlgnlty and au-

thorlty' of this court. Thls cnn-

not be accompilshed wlthout pre-
Horvlng to the fullost extont tho
jurlsdlctlon of thn court in deter-
mlnlng tho questlon whlch has beon

> submlttod to it for eonsidoratlon.
if In pursuing the well dortnod
practlcPs and procedure with the
sole vievv of malntalnlng tho Ju-
rlsdlctlon of thla court nt any stnge
of the proceedings conflict must
conio, and I trt'.st R may not, I
shall not evndo tho roBponslblllty
whlch i« impoeed upon me as tho
proalding offlcer of thla court."

cure the payineht of any damages tha
may be sustainoa.
On the other hand la a penal BtatuK

onacted with tho solc view of cnforc
ing obcdlcnce to tho first soetion o
the act, whlch undertakes to flx maxl
mum passenger rates. Thcrefore, ln
nsmucn as the valldity of the ac
which prescribes passenger rates l
'belng contested, and the court hns b
injunctlon restralned the onforconien
of the same, thore ls every reaso
why thls court snould exercise It
difcretlon in grantlng the wrlt of ha
beas corpus when It Is appnrent thfl
prosecuttons of the complalnant and It
agents ar* belng inatltuled solely fo
tho 'purpose of detarrlrifr the complain
ant' from proseeuting Its origlnal sul

In vlew oif this sltuation. tho cour
ls called upon to determlne the ques
tion whether tho petitloner ls entltle
to be discharged, lnasmuch as It ap
peurs to the court that tho act on ac
count of whlch h» was indicted wa
commltted in pursuancc of an orde
and decree of thls court.

Sectlon 753 of the Revised Statute
of the United States is as follows
"The wrlt of habeas corpus shnli i
no case extend to prlsoner in Jail un
lesrs where he is ln custody under c

by color of the authorlty of the Unlte
States, or Ss commltted for trial be
foro aome court thereof; or is In cus
tody for an act'done °r omitted I
pursuancc of a law of the Unlte
States. or of an order, process or d(
cree ot a court or Judge thereof. r

Is ln custody tn vlolatlon of the Cor
stltullon or of>a lnw or treaty of tl
United States. or belng a subject c
cltlzen of a forelgn State and dom
clled therein. is In custody for an nct dor
or commltted under am- alleged righ
tltle, authorlty. prlvlleee, protectlon (
exemption clalmed under the commli
islon or order or sanctlon of any fo:
lelgn State. Or under color thereof, tl
Ivalldltv and effect whereof deper
jupon the law of nations, or unless it
Inecessary to bring the prlsoner In1
court totestify."
The provislons of the foregoing se

tion are so plnln that there can. be t
doubt as to the trne Intent'and mea'
!ing of the same. It ls provided in e
ipress terms that the wrlt of habe
Icorpus shall extend to one who ls
Icustodv for an act done or omltti
in pursuance of a law cf tho Uniti
States, or of an order, process or d
cree of a .court or Judge thorcof.

In the case of State vs. Boone, 1
iNorth Carolina. 110S, Chief Justl
jClark, who delivered the oplnlon of tl
jcourt, in dlscussin? the Neagle cas
among other thlngs said: "No su<
doctrine ls found In Neagle's ca
(Neagle'-* case. 135 United States. 1
for It or.ly holds that what the Fedcr
governmert enjolns as a duty the Sta
cannot piinish.ns a crlme."

Thls conrt. by proper order, havlt
.idirected that the complalnant s.hou
provldo a" tlcket with a coupon nttac
ed thereto. represpntln^ the dlfferen
between thp presen' rate nnd the pr
posed rate, it therebv bccame tho du
of the comnany nnd its asrents
strictlv comp'v with the requlremen
of such order, and any failure on the
nart to observe the sn-ne would renfl
them tlable to nttnehn^ent for contem]
nnd undet- such clrc-imstances, the du
beintr t-n'oined by thls court. tho pe
for-nnnce of the snme by the comnlnf
ant and its ngents would not rend
them llahle to mmlshment under t
statute of tho State.

1 "jn Xlt'tt-r Olsregnrd.'-
Anv attempt to punish the compa

or lta agents for the obserwnncc
tho order and decree of thiB cot
would be in utter dlsregard of t
l-omlty 'which should extst betwe
the State and Federal courts, as w

J as nn atasoluto nulllty. If the Stc
J courts pc-Fsess the power to ind

persons actlng under the dlrectlo
of tlie Federal court for tho perfor
anco of a duty enjolned upon th<
in a EHit which may bo brousht
such court, thon the powor of t
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upouruquusi.

JOHN T, LEWIS & BROS. CO.
S3t S. front St., Phll&delphla, Pa,

VQU, SAL13 Uy ALL IJJ5ALLH!

cliiult co'irtH of Ibe United Statea
wonid bfc completcly pnraiyzed, and
such coiutn would be rendered iinable
li irtKoed to tbe det.orrnitiatlon of
any qtttttlon Involving tho valldllyot tho i.lntute of a State Leglslattire,Whlle the court ls of oplnlon that
thr- p<*tltluner la cntltled to bo dia-
cbargecl for tho roasona horolnbefore
"tiilul, nevertbeloas there in another
Phaae of thls quoallon whlch tbe court
.ilioiihl conelder ln order that there
may bo a pTopor detorrriinatlon of the
mattor ln controveray, and in Uio oon-
aldernlion of whlch it Is incumbent
upon tho court to pnfto upon the valbl-Ity of Hectlon .! of the act ln quoa-tlon, which rondfl as follows:'Thnt any rallroad oonipany vlolnt-
Ing nny provlalon of thls act' shall bo
llabln to a pennlty of flve hundred dni-
lars for each vlolallon, pnyablo to the
peraon aggrlevod by such violatlon. andrccoverablo on an actlon to be lristl-
tiited ln the name of anld peraon ln
any court of thls State having enm-
petont Jurlsdlctlon thorcof, nnd nny
agont, sorvnnt or cmployo of nnv rall¬
rond company vlolntmg thls act shull
bo gulbty of a rnladcmeanor, nnd uponConVlotion, shrtll bo nned or Imprlson-ed. or both, ln tbe discretlon of the
court."
Tho foregolng eoctlon. among other

thlnga. provldea tliat the company or
Ha agenta shall pay a ponnltv of flva
hundred dollura for each fiiiluro to
coniply wlth the requlrementa ot tho
act. It hns beon held that no State
enn constltutlonnlly done the doors
of the courts to n Judiclal Inqulry into
the constltutlonallty of the rates lt
flxcs.

Tn the case of Rallroad Companv vs.
MlnncBOta, 134 United StntOB, 411(1, lt
was held by the Suprome Court ol
M'nnesota that tho act In llxlng rates
wns conclufdvo, and tbero could be no
inqulry Into aucb rates bv judiclal
trlbunals. Aeceptlng thla conatructlbn
of the MInnosotn act by thn Suprome
Court of that Stato, the Suprome Court
of the United States declared tho act
unconstltutionnl, because lt denied tbe
railroftd companv a judiclal investlga-
tlon Into tho vnlldlty of the rates. 11
thls cannot bo accompllshed directlv, It
ennnot be done Indlrectly. It ls well
settled that wbat cannot be donr> by
exprens onnctment cannot b. done by
devlco or indlrectlon. Therefore, any
systeni of penaltles whlch is lntonder!
to have the eftect, nnd which la sc
frames as to have the offect, of closlna
tho doors of tbe courts to a Judlcla
Inqulry as to ratea, Is, ln consequcner
of that fact. unconstltutlonai nnd vold
Sectlon 4 of the act In questlon clear-
ly attempts to do thls.

It Imposes upon the company. as a
penalty for an unsuccessful nttompt tr.
appeal to tbe court. no mntter ho'w
honn-fido thls bill Is made, auch enor-
moua flnes and penaltles in favor ol
indlvlduate as to burden the ehnllengei
of the acf in the courts. so as to make
it. If the penaltles were valld. prnctl-
cally imposslble for such un appeal tr
be made.

In the case of Cotting vs. Kanani
Stock A'ards Company. 1S3 U. S.. inn
Mr. .Tustice Brewor, who delivered th<
oplnlon of the court, In fltsensslng. thli
phase of the queatlon, sald: "It may b<
sald that this la a penal statute, an<
therefore it Is to bo eonstrued ln favoi
of the dellnquent, and that we havi
a rlght to expeet that ibe State court!
wlll construe tho penalty as not at
tnchlng to the charge for each head o
stock, but only to that upon the sep
orntn bunches ahlpped by dlfferorft In
dlvlduals. But la the language so cleai
that there la no doubt as to the con
structlon? ls there not enough In 1
to Justlfy n conatructlon whlch mu;
be accepted by the trlal courts and op
proved by tho SuprOme Court of tru
State? And the conatructlon ofaStat
statute bv the Supreme Court of thi
State is, ln a'case llko thls, conelusiv
upon us.
JIust the party upon whorn such

llablllty is throatened Uke the chanco
of the constructlon of a doubtful atnt
uto? If- the one conatructlon is place
upon it, then obviously, even accept
ing the largest estlmate of value place
by any witness upon the property c

d the company, a slngle day's vlolntlo
d of the statute would exhaust suc

entlro value ln aatlsfaction of the pen
altles incurred. ln thls featur0 of tb
case, we are brought face to face wit
a question whlch leglslation of othe
States is preaontlng. Do the law
secure to an Indlvidual an equal pro
tectlon when he is allowed to com
into court and make hls claim or de
fense, subject to the condltlon tha
upon a failuro to make good that clalr
or defense the penalty for such fall
ure elther anproprlates all of his prop
ertv or subjects him to extravagan
and unreasonable loss? Det us maK
some lllustrations to suggest tho scop
of thls thought. Suppose a law wer

pasaed that, if any laborlng ma
should brlng or defend an actlon an

fall in his clalm or defense. elther 1
whole or in parl. he should. in tho on

instance, forfelt to the defendant hal
of the amount of hls clalm, and. In th
othpr be punlahed by a fine equal t

half of thp recovery against him. an

that such law bv Ua terms applied onl
to laborlng men, would 1 here be tb
sllghtest hesitation In holdlng that tn

laboror was denied the equal protectio
° Tl^fe3 more'fact thnt the courts ar;
onen to hear hls claim or defense
not sufucient if upon him >nd upo

:e llah Its ontlre clalm or make good tl'
;t entlro defense ahould, as a penalt
'"

therefor, forfelt its corporato franchls
and that no penalty of any Klnd/.o?
cept th» matter of costs was attaclu

poae a law whlch, whlle openingtl
doors of the courta to all lit Igunt
nrovlded lhat a fullure of any plnlntlprovldea inai a inuum >.* »"o '"'",,
or defendant to make good his entli
claim or entlre defenae should subj.-i
hlm to a forfiMtuiv of all his propert
or to some other great penalty; the
evon it. aa all lltignnts wore trenK
nllke. it could bo sald that there wi

equal protectlon of thp laws, wou

not such burden upon all be adjudgc
a denlal of due process of law? (
course. those nro extreme llluatratlon
and they aorvo only to lllustrntn tl
prcposltion that a statute (allhough,
terms. opening the doors of Iho eour
to a partieulnr lltlganU whlch plac.
upon him as a pennltv for a failuro
make good hls clalm or df'e"se a bu
df-n so great as to practloally Intlrtl
dotp hlm from as.ior.tlng that whh
ho believea to bo bl« rlerhts Is whi
no such penalty is inillctecl upon olhn
tnntarnount to a denlal of tho. oqu
protectlon of tlio laws.

It tmiv be anld that thesp llluatr
tloiis are not pertlnent becauao thi
are of elvil nctlons, whoreas th
statute mnkes certaln conduct by tl
stock vardB compony u crimlnal o

fense, iind almply Imnosed punlahmc
for Hiich offenso: thnt lt. hi wlthln tl
conipetency of the Legisln turo to pr
acrlbe penaltles for al! offenses, eith
thoao exlstlng ot common law or tho
croated bv statute; nnd, furthor. th
nlthough the penaltles horeUi impoa
may ho lnrgo. yel obodlonco to it atti
uto IJke thla can only bo Bectired
large penaltlea, for othorwlso tho coi
pnnv, being wenltby and powerfi
mlght dollnntlv dlaregorri Ita mnndati
trnsting to tho manlfold ebunces
lltlgatlnn to provent any aerloua lo
from dlsobodlence, A penalty of a dc
lai on a lurge corporatlon. whoae u
eetB amount to mllUons, would not
verv detorront from dlsohadienco. lt
(lotibtless true that tho Sl.ute may ii
poao penaltles iiuch nn wl'.l tend
I'.ompel obecilence to Ha .iiandntos
all. Indlvldunla or covfii'.atioiiB, n
If extreme and cumulotlvo pnnaltlea u

linpoaod only after thero hiia bc.in
tiunl doternilnntlon of he vaihilty
the statute, the questlon would
very dlfforenl from thnt here prepoi
eri; but when tbe Ueglslatui'o, ln
ef/'ort to prevent any inquiry of t
validlty of a partieulnr atatuto,
burdons any clmllongs thoreof in t
courta thnt tlm party ulfeeted la nect
snrllv conatralned to subnilt, ratl
thnn lake tbe cbanc^a of the perpiltiinijosed, then II berotncH a a*rlo
questlon whother tho\i»arty ia not c
prived of the oquul pviitei-tjoii of t
laws. » "."'

Itc^ni'il I'or Jiiitli'e l-nng.
TJio ovidenca showa that nnu c;

3
Extract
Soap

*I BoonyourcuardacalnBt subatltutlon.
Thero aro many eo-cal!od wltch-
hazel" soaps, artlflclally coloredgreen,
offeredas "Just as good."
Q Pond's Extract Soap la gtiarantood
under Pure Foodaand Druga Act, Juno
30, 1906.as pure as Itn wlilte color
Indleatea. Tho name appears on cako
and contalnor. Ask your druEElBt.

The Good Effects of Pond's
Extract Soap go decp.
.To tho vcry bottoms of the
porcs.

.Dlssolvlng tho solidlfied olls
that causo Blackheads.

.Kllling the Germa that causo

Humors and Rashes.

.Quickening Into new llfe the
tlny Capillarles.

.Bulldlng the true Plnk-and-
White beauty of Health.

1$ Pond's Extract Soap is

sThappy combination of
the best of soaps with the
best of healing. extracts.
forming a new substance
.delicate, pure, whole-
some, stimulatlng.

ARMOUR & COMPANY
Makcrs of Finc Toilct Soaps. Sole Licemces from Pond's Extract Co.

C. LUMSDEN & SON,
Jcwelcrs and Silvcramith*.

STERLING SILVER FOR SPRING BRIDES.
Teaspoons, dozen. $7.00 and upwards. Dessert Spoons or Forka, dozen,

$18.00 upwards. Tablospoons or Forks, dozen, $26.00 upwards. Dlshes, each,
$3.50 to $75.00. Candlestlcks, each, $5.00 to $20.00. Vaaes. ench, $5.00 to $50.00.

CHESTS OF SILVERWARE.
Handsomo Oak or Mahogany Chcat. with lock and key, contalnlng, FIVE

DOZEN PIECES.Table and Dessert Forks, Table, Tea and Dessert Spoona.
$100 and upward. .

.-."¦¦

Chest3 of dlffercnt combination and for a largcr and greater number ot
plcces at prlces to correspond.

.,'..".'¦'.. 731 Main Street.
Lumsden always welcomes a comparlaon of prlcea.

under thls provlslon of the act has

already been tried in the Superloi
Court of. Wako county ngalnst the

complalnant ns a corporation and one

of its ugents at thnt placc. In that
case the court lmposed a tlne of tnirty
tbousand dollurs ngalnst tho company
nnd notlfled the agent that if he would
stop selllng tlckcts at a prico that was
authorized by the decr'jo of thls court
tho Judue would imposa a nomlnal pun-
Ishment, but if he dld not, the court
would not say what It would do until it
hnd received an unsweiv In mnltint;
this referenco, I do not wish tp nc

understood as crltlclzlng tho hlatc
court, for there la no one ln the-.Stau
for whom I entortaln a hlgher regarcl
than .ludKe Long. It ls also ahown
by the uncohtradlctod ovldence ln thls
enso that at least ilvo tbousand tlck-
ets are sold dnily by complalnant at
its vnrlous ofllces ln the Stato ln »*

intrnstate business, thoreby maklng.lt
posslhlc for it to bo auod ilvo thousant
tlmes In on0 day, for pcnnltles ninouul-
Ing to flvo hundrod dollnrs tn eacl
Instance, on nccount of Its failttr0 tc
complv with tho statute lixing passen¬
ger rates.
Thur, it will be seon that by at

enforcoment of the statute Judgmentt
enn be obtaincd ngainst the complaln
nnt for the sum of two mlllion nn<

flvo hundred thousn'nd dollnrs for encl
tlny. The aggrogoto pcnnltles foi
which Judgment could b,, obtalnod foi
ono dav would nmount tn a sum mort
than eiccht tlmes ns much nn the sun
Involved ln the orlglhal nult for oni

vear between complalnant and dPtpnd
tints. Thls sy.steni of lepjlslalton Ih nlsi
condemned bv .Tudpro Ln'combe. ln thi
ense of Cnnsolldnted Gas Company vs

Mayer. 116 Fed. Ren., 1 !"><>. and the enn
Cluslon la Irreslstlble from what thi
dlstlnguished jurist hns to sny.tha
such a systeni of penaltlos Is uticonstl
tutlonnl nnd vold.
Thls not onlv npplles to ponnltleK Ii

favor of Indlvldunls agnhist the com

pnnv. but nl*o ns-to ponaltles nfraln*
nfronts of the comnnny. whlch wouh
render it utterlv lmnosslbi,. for th
company to carry on Its business whll
having nn orderly inqu'ry made b:
tho courts ns to Its constitutlonn
rlphts. ;¦

T nm. thereforo. or (ho opInloM thn
tbe sectlon nf tho net fittoihptlrig t
Imnose pcnnltles nnd flnes Is uncon

BtitUtlonal hnd vold unon the fnoe o

tho nct. For the reasons horelnbafor
statod. tho natltlonor will bo dlfjphflpgef
An order dlschnrprlnp the potltlnne
from the custody of the ofllcprs of th
Stnte court will bn entered nnd h enn
nf the snrep will be oertlfiod tn th
PoHe» TustlCA of the cltv of A«hnvlll
nnd tho sberlff nf *ttipcpfnbe county.
whoso cuatodv petltlonor ln.

SOLITAIRE
Diamond Rings
TJfE make a specialty of
* * Engagement Rings.
Solitaire Diamond Rings of
almost every size; also rubies,
peatls, opals, sappliires, &>c,
isei either with or without
Diamonds,
All cnrrespondoncB trlven enreful utti>n-

tlon. aoudo btnu on approval, expretm
prepnld,

GALT&BRO.
Establishad Ovor a Cohtury.

Jewollera, SHversmlths, Statlonera.

1107 Pennsylvania Avenue,
Waahington, D. C.

The Confederale Muaemm
TIVBU'TH AM) CI.AY 8TP.EKT8.

:, AD1USS19JU 35ft.

A

la convlnclng-, and our
large and steadlly Increas-
Ing patronngo furnishes
tho ovldonco '*»at our ox-
pert' servlce ln tho adjust-
rnent ot Eyeglasses and
Spectaclos la appreclatod.
Wo havo ever maintained
that tlioro is nothing too
good for tho oyos, and
thereforo furnlsh tho best
only. Prlce.sKikalways tha
lowest pos3lblo.
Tho vacation season

bringa with lt tho joy of

Our stock of Photo Sup-
plles ls comploto ln every
reapeet. We can flll your
want3 to your entire sntfs-
factlon, and our Artlstic
Developlng and PrintinK,
exocuted on short noticc,
will add to your ploaaure,
Mall ordors receivo prompt
attentlon.

The S. GaleskiOptical Co.
Cor. Elahth and Mnln'Bta. \l

NOTICJ2 OF SPKCIAL, MEKTIXU OF THE
SXOC'Klt()Lfll'.'lt.S OF THE CHESA-

FEAIUi AXO OHIO JUAIIAVAY
CO.Ul'ANY.

The Cliesnpenko and Ohio Railway Co.
Olllco 01 Seorotary, Rlchmond, Va.
Notico is hcrcby given thnt a

special meetinB or tho stockholders
of tho ChoBapoako and Ohio Railway
Company will be hold nt the Offlc'e of
tho company, ln tho clty of Hichmond.
Va., on "Wednesday. the 31st day of
July, 1907, nt 12 o'clock M,, for tho
purpoBp of pasalng upon tho ciuestlon
of authortzln« and cqnsonting to tho
niaklng by Tho Chosapeako and Ohio
Rallwnv Compapy of a mortgrago or
deed of trust. to bo known n.s its Oen-
eral fiquipment and Improveinont
Mortgago, nnd to be addltlonal to tho
eovornl, mortgHgen of Tho Chesapeuka
and Ohio Rallwny Company heretofora
exocuted, nnd to any other mortKagef
now existlnw covering tho propertv ot
Tho Chesapenko and Ohio Rnlfway
Company, or any part thereof, ns dV»
prossed in suld mortgnges, respectlvc-
lv, to secur0 nn lssue of ten-yenr flvo
p'or cont. gold bonds, not exceedlng lo
tho asgvogate the pnr vnluo of ten
mllllon doilars UtO.OOIi.000.00)), nnd of
authorlsslng and consontlng that uuer
pn lssue of bonds may be mndo. thaf
tha railway and property rnay b0 bond.
ed, nnd that thf. bondod indehtednass
of Thfi Chisiip.iakn nnd Ohio Rnlhvuv
Company may be Increased by nalr".
amount. of not exceedlng ten mllllon
dollnrs ($10,00.0,(100.00) par valuo,
whlch snld bonds aro to be tssued lm-
medlatelv upon th,. executlon and do-
llverv of said mortgago for th« gcn-
erul 'purposes of tho corporation, with
full powo'C t* «bo illreetors to sell.
bledgo, or otnerwlse dlwposo of sald
fioiida fo'" lawful onrporff.S,, pnrposee.
upon such torms u.i to tho dlrectors
mnv goem bofit.

Th,. stock tvnnsfor bnoksi wl|i hi
elOBfld at the ofllco of -".testu-s. J, .'.
Margan & Oompanv. Nn. »3 Wull
street, Now Vork. on Thuri-day, th^
l^ih dav of July, 1007, nt 3 oY.Inek.
P M..' a'nil will bo reoponed on Thur*
(jnv th« 1st dny of AUguat, 1907, at
I'o'o'clock A. M.
Pnted tho 30t.h d«v «f Juno, 19»t,
Ttv order of tho Prcslrtrtnt nnd Board

of 'Pir Jtcoru.
.. A^WEJXT.Qiir^J.^r^fttZt ;


